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RESPONDENT’S BRIEF

Issue
Has Dougal failed to establish that the district court abused its discretion by revoking his
probation and executing a reduced unified sentence of 10 years, with two and one-half years
fixed, following his guilty plea to felony DUI?

Dougal Has Failed To Establish That The District Court Abused Its Sentencing Discretion
While on probation for two separate DUI convictions, Dougal again chose to drive while
under the influence of alcohol and while his driving privileges were suspended, without an
ignition interlock device on his vehicle as required, and with open containers of alcohol in his
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truck, and “crashed into the vehicle in front of him, a white VW Golf driven by Constance
Mahaney, which caused her to crash into the rear end of the vehicle in front of her, a white van
driven by Troy Brown.” (PSI, pp.2-3, 9-10. 1) After a passenger from the white van assisted
Dougal in pushing his truck “toward the sidewalk, nearly off the roadway,” Dougal “said
something to the effect of ‘you can have the truck and anything in it,’” then fled the scene on
foot. (PSI, p.3.)
Responding officers located Dougal “approximately a quarter mile from the scene” and
noted that he “was disheveled with fresh abrasions on his hands, red marks on his face, glassy
bloodshot eyes and vomit on his thigh.” (PSI, p.3.) Dougal “initially told the officer he had been
out for a walk, then claimed he had come from a nearby restaurant and denied he was involved in
a crash[,] stating, ‘... no, sorry you got the wrong guy ... last time they tried to pin that on me
too,’” after which he “became increasingly angry with officers and blamed them for his choices
and his troubles.” (PSI, p.3.) Officers detained Dougal and transported him to the Meridian
Police Department, where he was “uncooperative,” “repeatedly interrupted the officer when
being explained the field sobriety tests,” and “initially refused to perform the field sobriety tests
and submit to breath tests.” (PSI, p.3.) Dougal later consented to the testing; he failed the field
sobriety tests and his breath tests yielded results of .165/.156 BAC. (PSI, p.3.)
The state charged Dougal with felony DUI (two or more prior DUI convictions within 10
years), open container, leaving the scene of an accident involving vehicle damage, failure to
provide proof of insurance, and driving without privileges (third offense).

(R., pp.67-69.)

Pursuant to a plea agreement, Dougal pled guilty to felony DUI and the state dismissed the
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PSI page numbers correspond with the page numbers of the electronic file “Dougal 46309
psi.pdf.”
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remaining charges and agreed to recommend a unified sentence of 10 years, with three years
fixed, and a period of retained jurisdiction. (R., pp.75, 84-86.) The district court imposed a
unified sentence of 10 years, with three years fixed, and retained jurisdiction. (R., pp.91-95.)
Following the period of retained jurisdiction, the district court suspended Dougal’s sentence and
placed him on supervised probation for seven years. (R., pp.97-101.)
Approximately nine months later, the state filed a motion for probation violation alleging
that Dougal had violated the conditions of his probation by consuming alcohol, driving while
under the influence of alcohol, driving without privileges, possessing an open container of
alcohol in his vehicle, failing to submit to a breathalyzer test, failing to pay restitution as ordered,
and failing to pay his other court-ordered financial obligations.

(R., pp.118-20, 131-33.)

Pursuant to an agreement with the state, Dougal admitted that he violated the conditions of his
probation by consuming alcohol, failing to submit to breathalyzer testing, failing to pay his
restitution, and failing to pay his other court-ordered financial obligations. (R., p.135.) In
exchange, the state agreed to dismiss the remaining allegations, but was “free to argue all
conduct.”

(R., p.135.)

The district court revoked Dougal’s probation and executed the

underlying sentence, sua sponte reducing the sentence to a unified sentence of 10 years, with two
and one-half years fixed. (R., pp.137-40; 8/24/18 Tr., p.16, L.20 – p.17, L.4.) Dougal filed a
notice of appeal timely from the district court’s order revoking probation. (R., pp.141-43.)
Dougal asserts that the district court abused its discretion by revoking his probation in
light of his performance on probation and because, he claims, “where the State did not establish a
probation violation by committing a DUI, the district court should have focused solely on the
admitted violations, rather than having concerns about drinking and driving.” (Appellant’s brief,
pp.2-5.) Dougal has failed to establish an abuse of discretion.
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“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision whether to revoke a defendant’s probation for a violation is within the discretion of the
district court. State v. Garner, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017) (quoting State v.
Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)). In determining whether to
revoke probation, a court must examine whether the probation is achieving the goal of
rehabilitation and is consistent with the protection of society. State v. Cornelison, 154 Idaho
793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
probation will be disturbed on appeal only upon a showing that the trial court abused its
discretion. Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d
326, 328 (Ct. App. 1992)).
Contrary to Dougal’s assertions on appeal, the record supports the district court’s
determination that Dougal was no longer a suitable candidate for probation, particularly in light
of his repeated decisions to consume alcohol and drive while intoxicated, his ongoing disregard
for the law and the conditions of probation, his failure to rehabilitate or be deterred, and the
danger he poses to the community. Dougal – now 31 years old – has a 17-year history of
substance abuse and criminal behavior. (PSI, pp.1, 4, 19.) He reported that he began abusing
illegal substances at age 14 and, at age 15, he was adjudicated for petit theft and was placed on
probation, which he later violated. (PSI, pp.4-5, 19.) In 2004, at age 16, Dougal was adjudicated
for “curfew violation.” (PSI, p.5.) In February 2005, he was adjudicated for disturbing the
peace, for which he was placed on probation; he subsequently violated his probation on two
separate occasions, resulting in “detention time” and “house arrest.” (PSI, p.5.) In May 2005,
Dougal incurred two separate adjudications for minor in consumption of alcohol and was placed
on probation and required to participate in an evaluation and counseling. (PSI, pp.5-6.) When
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he was 17 years old, Dougal was again adjudicated for minor in consumption of alcohol, and also
for “under [the] influence [of a] controlled substance,” for which he was once again placed on
probation. (PSI, pp.5-6.)
Dougal’s disregard for the law and the terms of probation continued into his adulthood –
his criminal record includes convictions for minor in consumption of alcohol, open container,
possession of marijuana, possession of drug paraphernalia, trespassing, malicious injury to
property, unlawful entry, two convictions for pedestrian under the influence, two convictions for
false information to an officer, three convictions for failure to provide proof of insurance, three
convictions for invalid driver’s license (one of which was amended from driving without
privileges), five convictions for driving without privileges, and four prior convictions for DUI.
(PSI, pp.6-11.) He has also been sanctioned for contempt of court and at least seven separate
probation violations, and he had an outstanding “order to show cause warrant” in a 2014 DUI
case, as well as a pending probation violation in a 2015 DUI case, at the time that the
presentence investigation report was prepared in this case. (PSI, pp.6-10.)
Dougal’s decisions to abuse alcohol and commit crimes have persisted despite prior legal
sanctions, and despite the fact that he has participated in rehabilitative programs including
alcohol education, counseling, several “victim panel[s],” self-help group meetings, “PSR
services through Pathways Inc.,” substance abuse treatment at Ascent Behavioral Health
Services, and at least three separate withdrawal management programs. (PSI, pp.6-7, 10, 19, 32,
70, 101-02.)

Furthermore, the police reports for his last three DUI charges bear several

similarities that demonstrate Dougal’s abject failure to rehabilitate or be deterred. Dougal’s third
DUI was still pending when he committed his fourth DUI in April 2015, at which time he
consumed alcohol, drove without privileges, and “‘crashed [his] truck.’” (PSI, pp.10, 12, 46.)
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When officers responded to the scene of the crash, Dougal provided a false name and denied that
he had been driving, claiming that “a man named Shrek was driving the truck,” that he (Dougal)
“‘gave money [to Shrek] to drive,’” that “after the crash Shrek fled the scene,” and that he did
not know Shrek’s last name or address. (PSI, pp.12, 44, 46.) Dougal’s passenger, however, told
officers that “Dougal was the driver and that there was no third passenger.” (PSI, p.44.)
After he was convicted of his fourth DUI, Dougal completed a substance abuse treatment
program at Ascent Behavioral Health Services and, just six weeks later, while still on probation
for his third and fourth DUI convictions, he committed the instant offense, during which he again
consumed alcohol, drove without privileges, and crashed his truck. (PSI, pp.3-4, 9-11, 19.) He
again attempted to avoid accountability, as he fled the scene of the crash and subsequently
denied any involvement, telling officers, “‘sorry you got the wrong guy ... last time they tried to
pin that on me too.’” (PSI, p.3.)
Following his conviction for the instant offense, Dougal completed a rider – with
programs including Cognitive-Behavioral Interventions for Substance Abuse, Thinking for a
Change, Career Bridge Two, and Pre-release – and was placed on probation on March 24, 2017.
(PSI, p.158; R., pp.97-101.)

Despite the fact that he was on probation for his fifth DUI

conviction, Dougal again chose to disregard the conditions of his probation by consuming
alcohol; on the evening of December 18, 2017, he consumed “about seven beers.” (PSI, pp.7-11,
205.) Later that evening, an officer, who had “just finished a traffic stop,” observed Dougal’s
single cab pickup truck “drive slowly pas[t] [the officer],” after which the driver failed to
maintain his lane of travel, swerving into the bicycle lane before turning into the parking lot of
an apartment complex in Kuna, Idaho. (PSI, pp.198-99, 205.) The officer followed Dougal’s
truck into the parking lot, “observed the driver back into a parking spot,” and “waited briefly to
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see if the driver would exit the vehicle but he did not. … After about 45 seconds of waiting,
[the officer] drove to the truck, exited [his] patrol vehicle and made contact with the two
occupants”: Dougal and his passenger, Benjamin. (PSI, p.198.) Although Dougal was sitting in
the driver’s seat of his truck, he denied that he had been driving, claiming that he paid an
individual named “‘Joe’” to drive him and Benjamin to Kuna, that he “did not know Joe’s last
name and did not know where he lived,” and that Joe had “walked away to go to his ‘old lady’s
house’” after they arrived, despite the fact that the officer had been watching Dougal’s truck
since it parked and “[a]t no point did [the officer] see any person” exit – or walk away from – the
truck. (PSI, pp.198-200.) The officer noted that Dougal’s driver’s license was suspended and
that he smelled of alcohol, his “eyes were glassy and blood shot and he was slurring his words,”
and he “used excessive profanity and seemed very agitated,” and told Dougal to exit his truck.
(PSI, pp.199, 205.) The officer then spoke with Benjamin, who admitted that “[Dougal] drove
the vehicle from Boise to Kuna.” (PSI, pp.199, 205.)
Dougal subsequently failed field sobriety tests and refused to submit to breath testing,
and officers found an open container of “Mike’s Hard” alcohol – which was “cold to the touch”
and “approximately 70 percent full” – in his truck. (PSI, pp.199-201.) After officers arrested
Dougal and placed him in the back of a patrol vehicle, he “continued to use profanity” and
“kicked, screamed, and banged his head on the glass.” (PSI, p.201.)
Dougal’s ongoing alcohol abuse and his unwillingness to comply with the terms of
community supervision demonstrate that probation was not achieving the goals of rehabilitation
or protection of the community. At the disposition hearing, the state addressed the concerning
nature of the circumstances surrounding Dougal’s probation violation, his repeated DUI
offending, the danger he presents to society, and his failure to rehabilitate or be deterred.
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(8/24/18 Tr., p.4, L.22 – p.9, L.10 (Appendix A).) The district court subsequently articulated its
reasons for revoking Dougal’s probation. (8/24/18 Tr., p.14, L.17 – p.17, L.11 (Appendix B).)
The state submits that Dougal has failed to establish an abuse of discretion, for reasons more
fully set forth in the attached excerpts of the disposition hearing transcript, which the state adopts
as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order revoking
Dougal’s probation.

DATED this 7th day of June, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 7th day of June, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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H q like he was making truc progress. And then he
Hw
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1

me being mean

2

but by that time the

is

1
done enough time, and I pray I can
2 get back to my family, building my business.
3
1 inherited the home ﬁom my
4 grandfather. Property taxes, I have to come up
pray that I've

my case at all,

not going to help

damage was already done.
3 was ajerk, and I let him draw my blood.
4
Your Honor, I know I can d0 good on

I

5 probation out there. I did tcn months. I never
6 missed one class. I graduated aﬂercare. Inever

5 with by December, $700. All
6

members

are

shewed up every single
8 appointment. Even if you look at the probation

7

He

even give

8

don't

one UA.

7

failed

9

notes, there‘s not

I

one bad thing that

my PO can

didn't

9 But

I

my other family

mooches. That's why

do anything.

inherited

I

it.

own kids. They
That's why inheriwd it.
it

to his

I

will lose that if

I

don't pay

it

by

10 say about me. It was that one -- you know, all of
11 this strengthens my -- well, I've done good. I‘ve
12 done great. And I drank. This stems from -- even
13 though I did not commit that crime, it stems from

10 December. [want Lo get back to that. I knowI
11 can do good on probation. Idid ten months of it.
12
I am sorry that I've taken up your time
13 here. Ida appreciate a1] that you guys do. Even

14

the fact that

15
16
17
18
19
20
21
22
23
24
25

drank. 1f 1 wouldn‘t have been drinking, the

14 being on the other line of it, there has lo be
15 justice and order. [think that‘s all I have.

I

drank. That‘s the bottom line,

ofﬁcer wouldn‘t have

~-

was

I

sitting there,

reinforces

my

and

l

he smelled alcohol when

wlderstand

that.

ability in the future that

I

And

16 Thank yen.
17
THE COURT: Okay. [appreciate your
18 comments, Mr. Dougal.

I

it

can‘t

Look what you just went through, and this
whole time you weren't even driving and you had to
ﬁght for your life in thcrc t0 prove that. And,
drink.

you know, it hasjust been a learning experience
for me. Ijust —— I intend, and I pray thatl
have been punished enough for whatI did commit,
drinking, you know, and being ajerk. And Ijust

19
Certainly, it is concerning from the
20 standpoint ofcommunily safety when someone who
21 on felony probation for DUI is involved in
22 drinking. And, of course, this is -- you have a
23 simiﬁcant DUI history, and you're found inside a
24

vehicle having been well over :hc lcga] limit.

25 And

I

understand

--

you know,

I

see both sides of

Page 16
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argument here as to what exactly happened.
this is -- the State appears t0 have had,
3 certainly, at a minimum, a reasonable basis for
1
2

the

4

bringing the charges against you. You did -did, you know, defend those charges. And,

5
6

I

mean,

you

was not convinced beyond a
reasonable doubt thai you were behind the wheel
B on that occasion. And certainly, there's some
9 respect to be accorded to that determination.
10
So I'm certainly not going to make some
11 Sort of a, I guess, ﬁnding 0r act on a
ultimately, ajury

'7

is

1 said, for what happened on this day already. I
2 don't disagree with that, but I do have a good
3 deal of concern about you and your - you know,
4 and your alcohol.
5
Now, I did read, of course, the PO
5
'7

notes.
it

And certainly,

seems

there's —— as you've said,

as though, as a general matier,

you were

doing what you were supposed to do on probation,
9 and that‘s more than a lot of folks can say. But
10 this is a pretty serious concern when a DUI
8

_

12 preconceived notion that is contrary to the jury's
13 notion. But by the same token, you know, 1 guess
14 I feel as though the infomation that] do have
15 about what happened and the portions of what you
16 did that you believe - that you admit having clone
1'7 on that occasion to worry about whether you still
18 reﬂect some of thc same risks and dangers to the
19 community that you did at the time that you were
20 sentenced originally.
21
So I guess I continue to have a concern
22 about you, about whether you -- whether you are
23 going t0 refrain from drinking, whether you are
24 going l0 refrain from drinking and driving. You
25 certainly have paid a substantial price, as you've

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

probationer

involved in a situation like
I'm inclined to do -- it is not

is

What

quite a middle ground.
closer to

asking

what the State

for.

What

I

suppose

is

&

is

probably

asking for than you‘re

I'm inclined t0 do

is

revoke

your probation and order you sentenced into
execution and modify it t0 some degree by reducing
some ofyour ﬁxed time and making it
indeterminate time.

So on your admission that you violated
your probation, I'm going to revoke your
probation. I will order into execution your
underlying 10-year prison sentence. Iwill,

however, modify that sentence so that it consists
oftwo and a half yeaIs of‘ ﬁxed prison lime,

4

Tucker

it

this.
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followed by scvcn and a half years of
indetenninalc lime, rather than the three years

call

THE COURT:

prison time that

it

We'll be in recess.

(Proceedings concluded.)

ﬁxed prison time and seven years of indeterminate

*****

originally included.
@m-u-lmUlh'LnJNI-i

I'll
WU-nlmLﬂh-WMH

note for the record that you have

accumulated 609 days of credit for time served so
far in this case. So you've got a few months
short of the two-year mark. So you will be parole
eligible on the order of nine, ten months, and
you'lljust have to d0

what you can

to earn that

opportunity as soon a9 you can.
You‘ll be

remanded to the custody of

tho Sheriff 0f this county to be delivered to the

proper agent 0f the State Board of Corrections in
execution of this sentence.

You have the
can‘t afford to hire

right to appeal. If you
an attorney for any appeal,

one will be provided a: public expense. Any
appeal must be ﬁled within 42 days.
THE DEFENDANT: Your Honor, do I call the
public attorney's ofﬁce fur appeal or -THE COURT: You should talk with your
attorney, Ms. Koonoe, about ﬁling an appeal if

you would

like to.

THE DEFENDANT:

Okay.

I'll

give

you a

Page 19

REPORTEESCERTHHCATE

I,

Brooke R. Bohr, Certiﬁed shorthand

Reporter, County of Ada, State of Idaho, hereby
certify:

That]

am the

reporter

who took the

proceedings had in the above-entitled action in
machine shorthand and thereaﬁer the same was

reduced into typewriting under
supervision;

my direct

and

That the foregoing transcript contains a
and accurate record ofthe proceedings

full, true,

had

in the

heard

above and foregoing cause, which was

at Boise, Idaho.

IN WITNESS WHEREOF, I
my hand November 20, 2018.

have hereunto set

Brooke R. Bohr, Certiﬁed Shorthand Reporter
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